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From Landlord To Locked Up: The Long Arm Of The SCRA
Law360, New York (August 21, 2014, 10:32 AM ET) --

On May 17, 2007, Randall McLeod pled guilty to a class A
misdemeanor for violating the eviction protections of Section 531 of
the Servicemembers Civil Relief Act (SCRA).[1] The court sentenced
McLeod to six months in prison, one year of supervised relief, a
$1,000 fine, and a payment of $15,300.28 in restitution. In addition
to the criminal charges brought by the United States attorney’s
office, the district court also ordered MclLeod to pay $15,300.28 in
restitution to his former tenants.[2]

These severe punishments stemmed from McLeod’s actions as a
landlord. In December 2004, the Flesserts — MclLeod’s tenants —
failed to pay the rent due on their home in Wilson, Michigan. While
Flessert was away on active duty with the United States Army and his
wife was visiting family in Wisconsin, McLeod unilaterally — and
without first obtaining a court order — removed all of the Flesserts’
belongings from their house and padlocked the door to keep them
out.
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Over the past few years, the U.S. Department of Justice and federal banking regulators have aggressively
increased their efforts to enforce the SCRA. Both federal and state regulators now focus on SCRA
compliance when examining institutions, and government enforcement attorneys are keenly aware of
the various protections afforded to service members by the SCRA.[3] While most scrutiny has been
directed toward the SCRA’s foreclosure, default judgment and interest rate protections, creditors should
not overlook the risks associated with the SCRA’s eviction protection. And, while most SCRA
enforcement actions do not result in criminal charges, the McLeod case demonstrates that violations of
the SCRA’s eviction protections can lead to severe penalties, including incarceration.

Section 531 of the SCRA prohibits “a landlord (or another person with paramount title)” from evicting a
service member or the service member’s dependents from a residence during the service member’s
period of active duty.[4] This protection only applies to properties with a rental value of less than
$3,217.81 per month.[5] While most financial institutions do not typically view themselves as
“landlords,” many investors have sought to purchase and rent out residential properties seeking both
the rent value and the potential increase in home prices, thus expanding into property management.[6]

Furthermore, since 2012, several private equity firms have invested heavily in acquiring distressed
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homes.[7] Long term, these private equity firms believe that housing prices will continue to rebound,
and that this will turn out to be a wise investment. In the short term, however, many of these private
equity firms are generating revenue by renting these homes out. In doing so, these firms are effectively
becoming landlords themselves. Given their lack of expertise as landlords, these private equity firms
need to be keenly aware of their responsibilities under the SCRA.

When drafting the SCRA’s eviction protection, Congress intentionally sought to apply this section of the
statute broadly. Under the SCRA’s predecessor, the Soldiers’ and Sailors’ Civil Relief Act, the statute
read, “No eviction or distress shall be made during the period of military service ....”[8] Recognizing that
the statutory language could be considered unclear, in 2003, Congress revised this section to protect
service members against eviction from either a landlord or any “person with paramount title.”[9] This
change emphasizes that Section 531 extends beyond common eviction proceedings and covers eviction
actions from an individual with paramount title.[10]

Although Section 531 is drafted broadly — and courts should construe ambiguities in the SCRA in favor
of service members who have “dropped their affairs to answer their country’s call”’[11] — an unreported
case from Florida illustrates the outer bounds of the protections afforded by Section 531.

In Jimenez v. Miami-Dade County,[12] the service member-plaintiff asserted, among other claims, that
the local government evicted his family from a condemned property in violation of Section 531.[13] In
this case, Jimenez owned three properties in Miami-Dade County; while he was on active duty, his wife
lived in one of these properties.[14] The county condemned all of Jimenez’s properties while he was on
active duty; after taking title, the county evicted Jimenez's wife and his other dependents.[15]

In Jimenez's complaint, he argued that the county had violated his rights under Section 531 of the
SCRA.[16] After the county filed a motion to dismiss, the court dismissed the claim. The court focused on
the fact that Section 531 and its predecessor statute appears to contemplate “a landlord-tenant
relationship.”[17]

After determining that a landlord-tenant relationship is required to implicate the protections of Section
531, the court went on to hold that the condemnation process and the subsequent removal of the
plaintiffs from the property did not resemble a landlord-tenant relationship. Rather, the court found
that because the plaintiffs did not pay rent on the property,[18] they did not “reside in a premises
covered by Section 531 — that is, they [did] not reside in a premises ‘for which the monthly rent does
not exceed $[3217.81].””[19] Without the requisite landlord-tenant relationship, the court found that
the plaintiffs failed to state a valid claim under Section 531.

Although in Jimenez, the owner of the property was a government entity, the same analysis should hold
— and Section 531 should not apply — to a mortgagor in a foreclosure action. Often, when a new owner
(either a mortgagee or third party) takes title to a property after a foreclosure sale, the former
mortgagor remains on the property. The new owner must then initiate an eviction action to remove the
former mortgagor from the property. Like the plaintiffs in Jimenez, the former mortgagoris not in a
landlord-tenant relationship and is not paying rent; accordingly, Section 531 of the SCRA should not

apply.

Importantly, however, the SCRA’s eviction protection may apply to a prior tenant who remains on the
property. If the mortgagor had leased the property (or a portion of the property) to a tenant and the
tenant continued to occupy the residence through the foreclosure action, the tenant may be eligible for
protection under Section 531 of the SCRA.[20] This may come as a surprise to financial institutions, as



creditors rarely have the information required to determine if a tenant in a real estate-owned (REO)
property is a service member — that is, the tenant’s Social Security number or date of birth.

While financial institutions rarely think of themselves as landlords, they may be subject to a narrow
window of exposure under the eviction provisions of the SCRA. Accordingly, Jimenez and McLeod serve
as a reminder that it is critical for creditors to ensure that SCRA compliance remains a top priority
throughout all phases of a foreclosure — including any post-foreclosure eviction action against a
holdover tenant.
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