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HUD’s Equal Access Rule: A New Chapter
in Fair Lending Compliance

By Melissa Klimkiewicz, Kendra C. Kinnaird, and Ena P. Koukourinis

or 45 years, the US Department of Housing and

Urban Development (HUD) has been charged with
administering the Fair Housing Act’s (FHA) prohibitions
on housing discrimination based on race, color, reli-
glon, sex, and national origin. In 1988, the Fair Housing
Amendments Act modified the FHA to (1) prohibit dis-
crimination based on disability or familial status, and (2)
expand HUD’s role from investigator and conciliator to
mandatory enforcer.

The FHA does not expressly prohibit discrimination
based on sexual orientation or gender identity, but on
February 3, 2012, HUD addressed Gay, Lesbian, Bisexual,
and Transgender (LGBT) housing discrimination by issuing
the Equal Access to Housing in HUD Programs Regardless of
Sexual Orientation or Gender Identity Rule (the Equal Access
Rule). The Equal Access Rule applies to housing assisted or
insured by HUD, thereby impacting FHA-approved lend-
ers and others participating in HUD programs. It became
effective on March 5, 2012.

This article discusses the impetus for the Equal Access
Rule, its requirements, and HUD’s recent activities target-
ing LGBT-related housing discrimination. It concludes
with suggestions for lender compliance with the Equal
Access Rule.

Melissa Klimkiewicz is Counsel, Kendra C. Kinnaird is an
Associate, and Ena P. Koukourinis is a Regulatory Attorney at
BuckleySandler LLP. They represent financial services industry
clients in federal and state regulatory and compliance matters, loan
origination and servicing, Federal Housing Administration mortgage
insurance programs, and litigation, internal investigations, and
government enforcement actions.

Background of the Equal Access Rule

LGBT rights are at the forefront of the political land-
scape at local, state, and federal levels. In December 2013,
after the New Mexico Supreme Court unanimously ruled
in favor of same-sex marriage, 21 states and the District
of Columbia allow same-sex marriage, civil unions, or
some type of domestic partnership.! Twenty-one states,
the District of Columbia, and more than 200 localities
prohibit sexual orientation-based housing discrimination.2
Additionally, 12 states prohibit discrimination based on
sexual orientation in access to financial credit, credit prac-
tices, or credit generally.? Seventeen states ban discrimi-
nation based on gender identity* with Delaware (2013),
Connecticut (2011), Hawaii (2011), and Massachusetts
(2011) most recently adding gender identity to their pre-
existing antidiscrimination laws.> Washington and Illinois
specifically prohibit discrimination in real estate transac-
tions based on sexual orientation and gender identity.°

At the federal level, the US Supreme Court decided two
cases last year bolstering LGBT-related rights,” executive
agencies have adopted regulations to protect LGBT rights,?

which generally prohibits hiring and employment dis-
crimination on the basis of sexual orientation and gender
identity—received Senate approval on November 7, 2013,
and is currently pending in the House of Representatives.?

The Equal Access Rule is consistent with other federal
government efforts to protect LGBT persons from dis-
crimination based on sexual orientation or gender identity.
In July 2010, HUD released guidance on LGBT housing
discrimination, noting that (1) HUD will treat discrimi-
nation most often encountered by transgender persons as




sex-based discrimination under the FHAY and (2) that in
some instances discrimination against LGBT individuals
will also violate the Fair Housing Act.!!

In response to “evidence suggesting that [LGBT] indi-
viduals and families are arbitrarily excluded from hous-
ing opportunities in the private sector,” HUD issued its
proposed Equal Access Rule for comment on January
24, 2011.12 As proof of the need for the rule, HUD
emphasized two reports on LGBT housing discrimina-
tion that uncovered widespread discrimination: A January
2007 Michigan Fair Housing Centers’ Report on Sexual
Orientation and Housing Discrimination in Michigan
(the Michigan Report) and a November 2009 Report
from the National Gay and Lesbian Task Force and the
National Center for Transgender Equality (the Task Force
Report). The Michigan Report found that more than one
in four LGBT couples experienced disparate treatment
in the provision of housing. The Task Force Report,
which surveyed more than 6,000 transgender participants,
reflected that transgendered persons were subject to sig-
nificant levels of housing instability and discrimination
based on their gender identity.

In connection with proposing the Equal Access Rule, in
2011, HUD performed its own investigation into housing
discrimination based on sexual orientation, with findings
published in June 2013. Consistent with the Michigan
Report findings, HUD reported disparate treatment of
same-sex couples in the online rental housing market.!3 As
a result of the study’s findings and its narrow scope, HUD
pledged to undertake additional research related to LGBT
housing discrimination. !4

HUD has indicated that preventing housing discrimi-
nation against LGBT persons is important to its mission
because HUD 1is “charged with promoting the federal
goal of providing decent housing and a suitable living
environment for all.”’15 Furthermore, HUD wants its poli-
cies and programs to “serve as models for equal housing
opportunity.”16

What Is the Equal Access Rule?
The Equal Access Rule:

e Requires that housing assisted or insured by HUD is
made available without regard to actual or perceived
sexual orientation, gender identity, or marital status;

 Clarifies that the terms “family” and “household” include
persons regardless of actual or perceived sexual orienta-
tion, gender identity, or marital status;

e Prohibits owners or operators of HUD-funded or
insured housing from inquiring about an applicant’s
or occupant’s sexual orientation or gender identity to
determine eligibility or otherwise make housing avail-
able. Inquiries about sex are allowed only for limited
purposes, for example, to determine the number of
bedrooms to which a household may be entitled under
a housing program, or to comply with voluntary or
anonymous local, state, or federal government data col-
lection requirements; and

e Prohibits FHA lenders from considering actual or per-
ceived sexual orientation or gender identity in determin-
ing the adequacy of a potential borrower’s income to
qualify for a mortgage loan.!”

For the Equal Access Rule’s definition of “sexual
orientation,” HUD referenced an Office of Personnel
Management publication, Addressing Sexual Orientation in
Federal Civilian Employment: A Guide to Employee Rights.
The publication reflects the federal government’s com-
mitment to equal employment opportunities for LGBT
individuals in federal civil service. “Sexual orientation” is
defined as “homosexuality, heterosexuality, or bisexual-
ity.”18 The Equal Access Rule’s definition of “gender iden-
tity” was taken from the Matthew Shepard and James Byrd,
Jr. Hate Crimes Prevention Act, enacted in 2009. The term
is defined as “actual or perceived gender-related character-
istics.”1? It is intended to include transgender persons and
“gender related characteristics not stereotypically associated
with a person’s designated sex at birth.”20

Although the FHA expressly prohibits discrimination
based on race, color, national origin, religion, sex, dis-
ability, and familial status, HUD takes the position that
the term “sex” prohibits discrimination against LGBT
persons in certain circumstances, including those involving
nonconformity with gender stereotypes.?! In addressing
the National Association of Gay and Lesbian Real Estate
Professionals, HUD Secretary Donovan explained that
“housing discrimination because of nonconformity with
gender stereotypes—essentially gender identity discrimina-
tion—is sex discrimination under the Fair Housing Act.”22
Notwithstanding the Secretary’s comments, some district
courts have found that the FHA does not prohibit discrimi-
nation based on sexual orientation.23




Like other discrimination complaints, complaints of
noncompliance with the Equal Access Rule are to be
filed with HUD’s Office of Fair Housing and Equal
Opportunity. According to Secretary Donovan, “when
HUD receives a fair housing complaint that alleges dis-
crimination because someone looks in a way or conducts
him or herself in a manner that does not conform to gender
stereotypes, HUD now begins a formal investigation under
the [FHA].”2* HUD and its state and local partners in fair
housing enforcement have investigated more than 150 dis-
crimination complaints under this authority.2>

Equal Access Rule Enforcement
and LGBT Focus

The first and only public settlement to date related to the
Equal Access Rule was reported on January 2, 2013.26 It
involved allegations that a lender denied a Federal Housing
Administration mortgage loan to a Florida couple because
of their sexual orientation and marital status. On their loan
application, the partner that was not employed listed her
partner’s mother as a co-applicant. The applicants worked
with the lender for several weeks to provide necessary
loan documentation and were assured they were likely
to receive the loan. On the business day before closing,
the lender denied the loan because it did not consider the
unmarried applicants to be directly related.

Under the settlement, the lender was required to (1) pay
HUD $7,500, (2) communicate the settlement terms to its
residential mortgage loan originators, processors, and under-
writers, (3) include details of HUD’s Equal Access Rule in
its fair lending training program, and (4) communicate the
updates to the fair lending training program to applicable
employees during the next scheduled fair lending training.

In a press release, HUD General Counsel Helen Kanovsky
said “HUD will vigorously enforce its Equal Access Rule,”
while John Trasvila, HUD Assistant Secretary for Fair
Housing and Equal Opportunity, underscored that “the hous-
ing industry should take note of this settlement agreement.”
Kanovsky commended the lender for taking immediate cor-
rective action following HUD’s notification of the violation.?’

Achieving Equal Access Rule Compliance
HUD is committed to curbing LGBT housing dis-
crimination. According to Secretary Donovan, HUD will
continue to “aggressively investigate and prosecute” LGBT-
related discrimination, and study and monitor trends in fair

housing.?® Given the regulatory, litigation, and reputational
risks of actual or perceived noncompliance, housing provid-
ers, including mortgage lenders, must be mindful of legal
protections for LGBT persons and maintain an appropriate
compliance infrastructure.

We offer the following suggestions for lender compli-
ance with the Equal Access Rule:

* Integrate Equal Access Rule requirements into fair lend-
ing policies and procedures;

* Provide training on the Equal Access Rule to all employ-
ees to whom it may be applicable, including employees
involved in loan origination, processing, underwriting,
and those engaged in servicing and Real Estate Owned
(REQO) asset management;

» Update policies and procedures and provide training on
the updates, to the extent prudent, as the Equal Access
Rule and its enforcement develops;

* Include Equal Access Rule requirements in policies,
procedures, and training materials that are applicable to
third parties performing loan origination, processing,
underwriting, and servicing functions;

* Encourage employees and relevant third parties to iden-
tify and remedy variances or potential variances from
Equal Access Rule-related policies;

* Maintain an infrastructure for reporting variances from
Equal Access Rule-related policies “up-the-chain” and
ensure that management appropriately addresses any issues;

» Test compliance with the Equal Access Rule in accor-
dance with the lender’s audit and selt-testing protocol; and

* Promptly remedy any actual or potential Equal Access
Rule violations, and self-report to HUD as necessary
or appropriate.

Additional resources on compliance with the Equal Access
Rule are located on HUD’s LGBT Fair Housing Web site
which includes examples of LGBT housing discrimination,
information on state laws banning LGBT housing discrimi-
nation and state enforcement agencies, and a link to HUD’s
Housing Discrimination Complaint Portal.?
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